BEFORE THE
OIL AND GAS BOARD OF REVIEW
STATE OF OHIO
Petrocon, Inc.,
Appellant,
Appeal No. 41

vs.
Andrew G. Skalkos, Chief
Division of Oil and Gas,
Appellee.
APPEARANCES:

For Appellant:

B. Scott Hahn
Geiger && Teeple
401 First National Bank Bldg.
Alliance, Ohio 44601

For Appellee:

William J. Brown
Attorney General of the
State of Ohio
by Kargaret A. Malone
Assistant Attorney General
30 East Broad Street
Columbus, Ohio 43215
ENTRY

I.

Background

This matter came for beariDS before the Oil and Gas Board of
Review on May 5, 1932 at Fountain Square, Columbus, Oli'!o.
Adjudication Order No. 15 denies an application for a permit
to drill submitted by Joe W. Cherry, President of Petrocon, Inc.
(UPetrocon") for a well to have been known as Dimmerling "Au, No.3
Well located on the lands of k. and M. Dimmerling, 325 feet South of
the North line and 250 feet West of the East line, all in the
Northeast corner of the Southwest Quarter of Section 4, Osnaburg
Township, Stark Couney, Ohio.
The Chief found that the drilling unit submitted in the
application contained 12 acres and that the proposed depth of the
well was 5,100 feet.

The Chief concluded that the subject well

failed to meet the requirements of the Division's Rules 1501:9-1-04
(A) (1) and (C)(4) as follows:
..• ~';'.,

(A) General Spacing Rules:

.'~r.:).i.-~~~. (1) The Division of Oil
.P(""/'i~...... ~(_ permit for the drilling

and Gas shall not issue a
of a new well, the
.. :" ~. I- ~ .. )
" reopening of an existing well, or the deepening or
"~. ~~ . ". ':'\ ,~lugging back of an existing well to a different
.
() ~ ~.'. :..:pool for the production of oil and gas unless the
#~n
~~roposed well location and spacing substantially
.. "~'\ .,,·.conform to the requirements of 1501:9-1-04.

-,,'y

(C) Location of Wells:
(4) No permit shall be issued to drill, deepen,
reopen, or plug back 4 well for the production of
the oil or gas from pools from four thousand
(4000) feet or deeper unless the proposed well is
located
<a) upon a tract or drilling unit containing not
less than forty (40) acres;
(b) not less than one thousand (1000) feet from
any well drilling to, producing from, or capable
of producing from the same pOOl;
(c) not less than five hundred (500) feet from any
boundary of the subject tract or drilling unit.
Prior to the hearing a number of facts were stipulated to
between the parties.

Those facts are set forth below:

1.
The map which the Applicant, Petrocon, Inc.,
submitted al part of itl application for the
requested permit showl the parcels of land
immediately adjacent to the tract on which
Applicant proposed to locate the well to be the
following: the R. , M. Dtmmerling parcel, the M.
, C. Brzoza parcel, the M.R. Greenfield parcel,
the F.G. Darrah parcel, and the William and S.
McCullough parcel.
2.
The record I of Stark County, Ohio show the R.
, M. D1mmerling parcel, referred to in paragraph
one above, to De a single, individually taxed
parcel of land appearing on the tax list.
3.
The rec·ords of Stark County, Ohio show the M.
, C. Brzoz. parcel, referred to in paragraph one
above, to be a single individually taxed parcel of
land appearing on the tax list.
4.
The records of Stark County, Ohio show the
M.R. Gr.enfield parcel, referred to in paragraph
one above, to be a aingle individually taxed
parcel of land appearing on the tax list.

S.
The records of Stark County, Ohio show the
F.G. Darrah parcel, referred to in paragraph one
above, to be a 8ing1e individually taxed parcel of
land appearing on the tax list.
6.
The records of Stark County, Ohio show the
William'S. McCullough parcel, referred to in
paragraph one above, to be a single individually
taxed parcel of land appearing on the tax list.
7.
The well drilled on the R. , M. Dimmerling
tract, pursuant to Permit No. 3090, known as
Dimmerlins Well "A" No.1, was drilled in 1979.
8.
The Walker well, drilled under Permit 11433,
which well lies to the North of the proposed well
location, was drilled prior to the effective date
of current well spacins laws and Rule
lSOl:9-l-04(C)(4).
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9.
The Walker well. drilled under Permit 11433.
does not comply with the well spacing requirements
set forth in Rule l50l:9-l-04(C) (4) (a) , (b) and
(c).

10. The Darrah well. drilled under Permit '1435.
located to the South of the proposed well
location, was drilled prior to the effective date
of Rule l50l:9-l-04(C).
11. That the Darrah well. drilled under Permit
'1435. does not comply with the current well
spacing regulations set forth in Rule
lSOl:9-l-04(C) (4)(a)(c).
12. That a plugging permit has not been issued
for either the Walker or Darrah wells, and that
same are producing wells, or are capable of
producing.
13. That the Walker and Darrah wells are located
on "drilling units" which are adjacent to the
parcel upon which the proposed drill site is
located.
Appellant's contention iD the heariDg is that a permit for
the proposed well should be issued under either Rules
lSOl:9-l-04(E)(1) or (E)(2).

The text of these rules is as follows:

(E) Offset Wells -- SpaciDg Exception:
(1) The Chief shall grant an exception to the
requirements of Rule lSOl:9-1-04(C) to.p . _,
applicant whb demonstrates that the vall proposed
for productioD of 011 or las will be an offset to
a well drilled or commeDced before the effective
date of lSOl:9-1-04(C) above. and which is
produciDgor may be capable of produciDg on an
adjacent tract, and which is so located on said
adjacent tract as Dot to comply with any ODe or
more of the requiremeDts of lS01:9-l-04(C) above.
(2) The Chief ahall grant an exception to the
requirements of Rule lSOl:9-l-04(C) lf an
applicant can demonstrate that such exception will
protect correlative rights and/or promote
conservation by permitting oil aDd gas to be
produced which could Dot otherwise be produced.
Appellee's conteDtion is that the stipulated facts indicate
that Appellant does not meet the specific criteria concerning the
availability of an exception from the generally applicable spacing
requirements set forth iD the preceding rules.
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11.

Discussion

The testimony of witness Theodore A. DeBrosse, Assistant
Chief of Division of Oil and Gas, indicates that he was instrumental
in recommending the denial of the permit because he" felt the
appropriate solution of the matter lies vithin the provisions of
Section 1509.29, Revised Code, known as the Exception Tract Statute,
which says:
Upon application by an owner of a tract for which
a drilling permit may not be issued, and a showing
by him that he is unable to enter a voluntary
poolin! agreement and that he would be unable to
partic pate under a mandatory pooling order, the
chief of the division of 011 and gas shall issue a
permit and order establishing the tract as an
exception tract if the chief finds that such owner
would otherwise be precluded from producing oil
and gas from his tract because of minimum acreage
or distance requirements. The order shall set a
percentage of the maximum daily potential
production at which the vell may be produced. The
percentage shall be the same as the percentage
that the number of acres in the tract bears to the
number of acres in the minimum acreage requirement
which has been established under section 1509.24
or 1509.25 of the Revised Code, whichever is
applicable, but if the well drilled On such tract
is located nearer to the boundary of the tract
than the required minimum distance, the percentage
may not exceed the percentage determined by
dividing the distance from the vel1 to the
boundary by the minimum distance requirements.
Within ten day. after completion of the wal1 the
aaztaua daily potential production of the wei 1
shall be deteraiDed by such drill st. . , open flow,
or other tests as may be required by the chief.
The chief shall require .uch te.ts, at least once
every three months, as are nece •• ary to determine
the maximum daily potential production at that
time.
Mr. DeBrosse felt that the subject vell did not qualify for
the offset provision within the Division's regulations.

He

reiterated the Division's policy as follows:
Whenever an application vas received vherein the
applicant was requesting offset privileges to a
vell drilled under a former less restrictive
spacing regulation, it has always been the policy
of the Division to allow the drillinf of the new
well the same distance from the dril ing unit
boundary as the previously drilled vell vas
located in reference to that same boundary.
However, the minimum distance requirement from
vell location to unit boundary required by spacing
regulations in effect at the time the application
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was received had to be complied with in reference
to all the other boundaries of the proposed
drilling unit in order to protect the correlative
rights of other owners and to pryvent the
perpetuation of offset requests.
It was determined that the proposed well would be located on
a l2-acre tract only 250 feet from the east
unit.

boun~ary

of this proposed

Bowever, Dimmerling (A) No. 1 well is over 850 feet away from

the boundary and was drilled under current spacing regulations.

It

was the Division's contention that Appellant did not have offset
rights to that particular well.

Hr. DeBrosse then went on to discuss

the two other wells in the area and indicated that in one of the
cases the Appellant was also requesting permission to locate the
proposed well at a lesser distance from the boundary than the
existing well.
We believe that the Division's policy, as articulated by Mr.
DeBrosse, makes good sense.

However, we further believe that this

policy cannot govern in each case and therefore the policy cannot be
said to apply to each set of facts presented to the Division.

In

deciding this case it is not necessary to determine whether the
Chief's policy should always be applied.

Rather\ it tr the Board's

opinion that the policy should apply here and that the appropriate
resolution to this aatter lies in the application of the exception
tract statute.
Mr. Cherry, President of Petrocon, was asked why he had not
attempted to apply under the exception statute.

His response was:

Basically that exception statute is punitive. It
requires that you reduce your productivity, your
production by the amount 2-- by the proportionate
amount of your exception.
Obviously the Appellant's ideal choice would be to drill his
well according to the offset spacing provisions rather than the·
provision of the Exception Tract Provisions.

But there is an avenue

open to him under that statute which contemplates situations such as

1.

Tr. 11

2.

Tr. 40
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these.

The Chief is charged with the responsibility of applying the

offset spacing regulations and to consider matters which were
properly taken into account in rendering a decision.
We find that since that decision is not unreasonable it was
lawful.

Therefore, as required by Section 1509.36, Revised Code, we

must affirm the Order appealed from.

We are further persuaded that

our actions and those of the Chief are lawful and reasonable by the
fact that by our actions Appellant is not precluded from drilling the
well, but rather must proceed to apply for permit for same under a
different set of provisions.
III.

Conclusion

Based upon the findings of the facts set forth herein and the
applicable law the Board finds that Adjudication Order No. 41 is
reasonable and lawful; and
ORDERS, that Adjudication Order No. 41 be and it hereby is
AFFIRMED.

~ U.
to- l......l.trThis Order effective this !lib day of SW;;C;i, 1982.

Alan
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R. Coogan

PORTER, WRIGHT,
MORRIS & ARTHUR
ATIORNEYSATLAW
37 WEST BROAD STREET, COLUMBUS, OHIO 43215
TELECOPIER: (614) 227-2100

TWX: 810482-1702

GEORGE M. HAUSWIRTH

December 8, 1981

Joe W. Cherry, President
Petrocon, Inc.
5620 Lincoln street
East Canton, Ohio 44730
Re:

Appeal No. 41
'Adjudication Order No. 315

Dear Mr. Cherry:
On October 28, 1981, I received the Notice of Appeal filed by
you with the Department of Natural Resources, Division of Oil and
Gas concerning Adjudication Order No. 315. The Appeal has been
docketed as Appeal No. 41. A hearing on this matter will be set
for January or February, 1982. You will receive at least ten (10)
days notice of the date set for the hearing.
At the time of the hearing you should be prepared to submit
testimony and evidence upon any and all relevant facts upon which
the parties cannot agree. All witnesses will be sworn and all
testimony will be transcribed. All witnesses and counsel can
expect to be asked questions by the Board members.
The.appropriate statutes and the Rules of Practice and
Procedure of the Oil and Gas Board of Review shall be complied l/fi th,.
The appellant stiall be responsible for notifying all
interested persons of the date, time and place when the hearing
will be held, as set forth in Rule NPr-1-14. Notice to interested
persons shall be given by registered or certified mail, return
receipt requested, not less than ten (10) days in advance of the
hearing unless otherwise determined by the Board of Review; the
appellant shall furnish the Board of Review, at the hearing, return
receipts or other sufficient proof of rendering such notice to all
interested persons.
Notice of the exact hearing date, time and place will be
mailed to you at a later date.
very truly yours,

b.

I!

/J1. ,.-db .~~

George • Hauswirth
Secretary, Oil & Gas Board of Review

GMH:dsc
cc: David E. Northrop, Chief
Mimi A. Roberts, Legal Advisor~

